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ABSTRACT 

Children should have the same First Amendment rights 
as adults except when it can be empiri shown that the children 

in question differ from minimally normal adults in relevant 
intellectual competencies and wouid^ as a result, be likely to suffer 
harm^if accorded full First Amendment liberties. In this paper^ 
specific principles derived from this general perspective are 
proposed. Application of the principles raises empirical questions 
about the ability of children at various ages to critically analyze 
what^they are exposed to, coordinate multiple points of view, 
distinguish the personal ideais and religious activities of classmates 
from government-endorsed values and guidelines, and understand their 
rights to form and express their own ideas and to act in accord with 
their own religious views. The proposed principles help identify the 
sorts of empirical evidence relevant to public school controversies, 
clarify how such evidence may be applied in a legal context, and 
highlight areas in which the heed for further research is 
particularly critical. The principles are applied to controversies 
surrounding censorship of student expression^ student freedom of 
association, selection and removal of textbooks and school library 
books, religion and prayer. in public schools, secular humanism, 
evolution/creation, and values and morality in education. (RH) 
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respiting an establishment of religion^ 

or prohibiting the free exercise thereof; 
or abridging the freedom of speech, 





and to petition the govemment for a redress of grievances. 



General Perspec tive 



1. Children are persons xinder the C'^- ?titutidn and_ tiius have First 
Amendn^t and other constitutional righcs. The U.S. Suprone Court has 
consistently, recognized this since 1967 ( In r e-Gaul t , 1967? Tinker v. 
Pes Itoiries ^ 1969) ^ 

2. The Fourt^th Amendment requires that states^ as well as the 
federal government^ resj^t the liberties gu^rante^ by the First 
Airendment. The First Ainaidmeht does not, however, ^^iy to pri^^te 
exchanges h^tweeri individuals acting in purely p^smai capacities, 
^ith respeot to children^ then, the First ^toaidmait agpiies to their 
relations with public schools. but not, in general, to their relations 
with parents or private schcbls. 

3. .Ssplication of the Fir$t Amerameht to the righte of ^ildren in 
public schcol controversies often raises empirical ^estions. 
Psychological research is thus often necessary to resolve the legal 
issues. 

4. Even ^en psychblcgical research is necessary to resolve legal 
issues, it is generally hot sufficient. ft legal framework is 
necessai^ to identify the relevant €«ipirical considerations and to 
determine the iirplications of enpirical fiiriings. 



Presenti^ at the meeting of the .Society for Research in Child 
Deveiopirait, BaltiJTO ^ril 1987. Portions of this presentation are 
^^ted f rem Jtetan^ An extended ^^sioh will ajpear in 

Moshman jin preparation). Author's address: Educational Psychology > 
1312 Seaton Hail, University of Nebraska, Lincoln, NE 68588-0641. 
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Qiiiaren's First Ame3K3ment Riqhts; Six principles 

Itiese principles r^resent iry analysis o£ how Qie First ftnOTdment 
should be interpreted with respect to chiictem ^fqr their derixmtion 
and gustificatidh^ see fibshman^ 1986, in pre parati on), Th^ are thus 
presented as a systenatix: theo^ bf diiidten's First ftanendment 
rights, not as a sunnary of current judicial decisions. 

I- Free Es^ essicMi . Gdverrm^ may not hinder ^iidren fro^forming 
or ea^ressing ai^ idea linless^ the abridgm^t of belief or expression 
serves a crnifelling piirpbse that cannot be served in a less 
restrictive way. 

2. Freedcin^ of Ifcaiexpr essidn . Govemmeht may not require diiidrm to 
adept or as^ress a belief in any idea. 

3^ "^ i ted Inculcat ion , (a) Gdverhmeht may inculcate ideas only ^en 
it tes a legitimate purpose for dpiiig so (e.g:.^ to produce educated 
citizQis). (b^ Inculcation may not have. the advahceneht or hind^ibe 
of any religion or of religion in general as its purpose or princiE>ai 
effect^ (c)^ Government may not inaoctrihate children—that is, 
ihcniicate ideas in a v^y that unnecessarily limits the possibility of 
critical or rational anal^is, 

4^ Freeaqn of Access. Soy^T^^t may not restrict a child's access to 
idesas or sot^ces of infqmation unr^ the restriction serves a 
ociipellihg purpose tdiat cannot be served in a less restrictive way. 

5. Free Exercise of Reiiqibn . Gqverranent may not restrict children 
frcih ^acting in aqcx)rd with their religious beliefs unless the 
restriction serves a cciqpelling purpose (e.g., to prevent disruption 
of eaucatibh or perceiv^ establishment of religion in a pitolic 
school) that cannot be served in a less restrictive way. 

Kbnarbitrary Distinction of— Qiild fron Molt . Government may 
restrict children's First j toaidmgi t rights (relative to those of 
adults) _^bh the basis of chiichren^s ps^d»logical characteristics 
(e.g., limited intellecttaal carpetoice) if and^nly if (a) children 
of the age ih_ question are eipiricaiiy shown to differ in the 
relevant respect (sj^ froh mihimally nornai adults; (b) the 
dCTXSistrated difference is of such a natmre^ arf jsctent that 
substantial harm is likely unless First j to^dm e n t fr^dotB are 
abr ic^al ; arxi { c J the potential harm bu^^eighs First ftn^Jment 
interests. 
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applica tions 

Utie six principle presen^d in the jjrevidus section are useful in 
resolving a wide variety of public school controversies ^ ihcluaihg 
those surrounding (a) censorship qf stuient agression, (b) student 
freedon of association, (c) selection and ratoval of textbcjoks and 
^hobl library hooi^, (d) religion and prayer in gnSblic schools^ (ej 
secular humanism, (f)^iution/creation, and (g) values and morality 
in ©aucation. With respect to each controversy^ I briefly d^ine the 
issue^ summarize the present legal status of the issue as decided by 
the courts, provide a le gal analysis basaJ on my own six principles, 
note the relevant empirical considerations, arid provide m own 
cdhclusibhs . 

Censorship of student depression 

^ture o f issue . Ito students have toe right to express thanselves 
orally (e.g., by stating their political viev^) , .tibolically (e.g., 
by wearing a black arnband to protest a government policy) t 
dramatically (e.g., fcy chc»sing and performing in school plays), and 
m writing (e.g., via stiideht hewsE>apers)? 

Current status . Qjurts have ruled that schoo^ nsff^pers have 
substantial First flmerdment protection (Ingelhart, 1986) and the 
Supreme QDurt has explicitly hbted First Anendment protection of 
studoit oral aiKi symbolic speech ( Tinker v. Pes Moines , 1969), though 
a recait decision limits this fcy uE*ioldii^ the authority of school 
officials to enforce standards of "civility" ( Bethel v. i^ser , 
1986 ) • 

ieqal analysis. M7 cwn c?onstitutional analysis suggests that public 
schools shquid have authority to censor stuJerit expressira only if 
they can dotDnstrate a strong likelihood of harm or disnmtiOT of 
©aucat:i.bn (Principle 1). 

Ecipirical consid^ations. This is no evidence that childr^ are 
cattnonly harmed by ^at they are permittea to say aixJ much evidence 
that intellectual deveicpnent is facilitated the c^^rtunity to 
form and es^ress one's own views (Moshman^ 1986^ in pr^jaratibh) . 

CbnclusiQn > Mth the exo^tion of obv-ious rules of courtesy for 
maintaining order and permitting education within classrooms^ 
limitations on student esq^ression are rarely jiastified. Tinker laid 
out the ^rcpriate principles in this area; B^hel was an 
unprincipled exception, 
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Student Freedcgn of Association 

Nature of issue . Should voluntaiy grotjps df_ stuaents be Fermi tted to 
n^t on public school premises (e.§.^ after scIkoD? Itus has 
typically odws up with respect to v*iether _ public schools aure 
constitutionally required, permitted^ or forbiaaen to allow student 
religious groi¥)S to meet in the school. 

Current status . The Supraie Court has ruled that public colleges and 
mi^rsities imast jsermit voluntary stuJent religious groi^^s to use 
carpus facilities on the same ba as any other n<mcurri<Mlar group 
( Widnar v. Vincent ^ 1981). The Equal Access Act, passei by QDngress 
in 1984^ requires public schools to follow the saine policy. 

Hie constitutional status of equal access is currently beir^ 
litigated ( Merqens v^ -Ifestside , 1987). 

Legal analysis _ Fqrbi(piw \plunta^ religious groups to meet on the 
sane basis as^y otti^^ovp infringes on the freedOT of egression 
and f ree ^ercise of religion of religious i?tisaents (Principles 1 and 
5 ) . D^)ending on st^CTit j^rceptionsr such a jjolicy my also 
inculcate an anti-r^igious ideolcgyy contrary to Principle 3b. CSi 
the other hand,- to permit such religious neetlngs on school prenises 
may also violate Principle 3b in ttet other stisJents may perceive 
school (and thus govemmant) endorsement of particular religions or 
religion in general; 

Errp^r leal considerations ; Hie 1^^ araiysis siggests a genuine 
dileittna. Tlie best resblutibh deE)ends largely on student^ perceptions 
arid thus raises etpirical _ questions ^ ffie Sc^reire Court _^^licttly 
rioted iri Widmar that its decision was based on its assui^tion that 
oblige _stuaerits are mature eribt^h to distir^ish voluntary student 
groups from ^ucatibrial activities whose TOnt^t^ is ^et^Stdr^ or 
eridorsed by the school.. Enpirical evidence concerning the ability to 
uriderstard abstract distinctibhs bf this sort su^ests that 
adolescerits probably vrould understand (br bbuid be nade to 
uriderstarid) the relevant distihctibh but that younger children ^ 
regardless, of es^lanatioar WDuld be likely to iTCorrertiy perceive 
schhool eridbrsCTierit of vbluntary grbtps meeting on school premises 
(MDShmari^ 1987). 

ODriclusiori * ^e reasbriirig in Widmar was cbrrect ahd^ on the basis of 
Qipirical evidence ccglceiSirig: adol^cerit cajriitibn^ may be applied to 
secondary schools. Bie Egpal Access Act is thus cbhstittitibnal . An 
analogous act for eleiientary schools^ hc^ever^ would violate the 
establishmKitHDf-religiori clause of. _ the .First. Anehdmeht and ny 
Prira^iple 3b due to the limited intellectual abilities bf elonaitary 
childferi. Although, this ODriclusibh is based on extensive r^earch 
cdricernirig the develctstnoit bf abstract reasoning^ it woui^ useful 
to ha\^ itbre specific data cbhcernihg the development of conceptions 
about seE>aratibn of church and state ahS related issu^; 
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ana ReiiDval of rext±ooks ana School 



Nature o f issue . Do school officials have unlimited authority to 
deterndne cnirricui™ select, and roibve texcbobks, and select and 
resvove books fran the school library? If net, v*iat constraints apply? 

Current -Status, The Snpr^ Court, in a badly fragmented decision 
consisting of seven distinct c^^inioris^ has suggested that, although 
school bo^ds are elected or appointed to set educational policy and 
ircast have considerable leeway to do so, their power may be limited by 
the First Amendment rights of stixlents ( Island Trees v, Pico , 19S2). 

Legal analysis, PrinciplP 4 obviously cannot be interpreted to 
require schools to include evei^ possible idea in their eu^icula and 
every published book in their libraries. It does, however, recjuire 
that bcoks chosCT for legitimate educational reasons nay hot be 
ren^vaa simply b^use parents, teachers, administrators or school 
board members disprove of the ideas presented, HDrebver^ Principle 
3a forbids jnarrafd.y partisan considerations in curricniliim fbrxtation 
and bcx>k sel^ibn (e^g,, only includirg books by Datocrats in order 
to foster the idesals of the Derrocratic party) and Principle 3c 
requires that a variety of views be presented ard that students be 
encouraged to criticize ideas and form their own views to the extent 
that they are intellectually capable of tendlir^ diverse points of 
view, criticizir^ ideas^ and forming opinions of their own, 

Btg^^irical considerations . Young chiidroi are inclined to believe y*iat 
the-; are told and. less capable than older children of handling 
diverse r=5durces of information, critic^iy analyzing ideas, and 
forming their own cpihibhs (Moshman, in ^preparation), 

Qjncluston , Gi^i the nature of young childrCTr ^hools must limit 
v^at they present ara_ a considerable degfree of inculcation is 
unavoidable. Such inciiLcatibh^ however , should be justified on the 
basis of evidence about young Children's limited cxgnitij^ abilities, 
?9__th® _ extent that dne_ xihhecessarily _ limits the range of ideas 
presented and the possibility of critical analysis, one is o^gaged in 
indoctrination ard thus viblating Principle 3c. More systeratic 
research on the ability of children _of various ages to coordinate 
diverse sources of information and form their own views would be 
helpful in insuring that public schools do not inculcate 
umecessarily and thus respect students' intellectual freedom to the 
extent that their cognitive abilities allow; 
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Reliqibh arid Prayer in Pofalic Schools 

Nature of issue , flay public school tochers le^ stents in prayer ^ 
teach religion r or provide religious materials to stiaients (e.g.r by 
Ipbsting the Ten eernnandmaits)? 

Current stattis . Pcfclic schbo]^ t^rch^s ra^ n^ l^d stuSents in 
prayer^ read from the Bible for de^tionai purposes ^ or otherwise 
inculcate religion^ thbi^h they teach about religion (e.g.r in a 
03nparative religion class) ( Engei ^7 yf^ig , 1962; jfeington v, 
SchgiTO f 1963). _ State-^nandated i r p i ngi ts of siloioe are 
uncpristitutiorial if they are clearly intended to promote prayer 
( Wallace v. Jaffree . 1985). 

legal analysis. Public schools nay not inculcate religion (^inciple 
3b) but also must hot uhhecessarily infringe or^ stuaaits* fr^ 
exercise of religion (Principle 5) or be unnecessarily hostile to 
religion in a mariher that inculcates an anti -religious ideology 
(Principle 3b). 

Btpiric al cdhsideratidns . Ybur^ children are highly infiuaiced by 
prestigious adiilt itcdels arfl oDritextual factors. Kie younger the 
child y the iK>re likely she or he is to be influenced by a teacfer's 
orientation tov^d religion as evidericei by the teacfier ^couraging 
prayer y forbiciaing prayer r or creating a religious or anti religious 
atnDi^here in the classroom. 

Conclusion . Although nb_ branch of goverrimait may favor or endorse 
religion , the Suprons C5ourt has been especially cautious about 
religion in public schools y presuitably oh the basis of assunptibris 
about tile iitpressionabili ty of children . Psychological evidericre 
su^orts this exto;a caution least with respect to young children ^ 
though the unconstitutionality of an antireligidus atmosphere should 
also be noted. 
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Secolaf Hammism 

Nature of issue , g^iiar hunanism is attacked r particular iy by 
fundajtantalist Christians ^ as an atheistic ideology that pr^joses 
that the welfare of hmanity is the only basis for morality and that 
humanity can and iruast its problens via huiian_reasdning. Is this 

a ^ religion? is it being troght in public schools? If sdr does this 
violate the establisfraoit-of -religion clause of the First JSrendment? 

Cury^t stattas ^ 5here have been two important dec_isidns on this issue 
withiri the past few_ months. In Mozert v. Bi^ins (1986)^ a Federal 
District Opurt in Tennessee rule^ that paraite ^o believed a public 
school reading series fostered secular hmanism and thus infringed on 
their own religion TOuld reanove their children f ran that portion of 
the curriculum arfl teach than readir^ via an alternative means. In a 
irore sweeping decision, in Alabama ( Smith v. Mobile , 1987 ) a Federal 
judge ruled that secular humanism is a religion^ and that several 
dozen bcoks ccniionly used in tfe Mabaia ^iic schools were 
fostering that religion by systematically emitting religioxas iraterial 
and urging children to form their own values and reach their ami 
conclusions. He ordered that those bodes be reiroved from the 
curriculiun of all Alabama public schools. 

Iggal a n alysis . There is indeed ah ideology known as secular hunranian 
that takes an atheistic goint of view and urges human solutions to 
human^problans. Whether or not it _ is a religion _{a natter of 
definitions^ it is clearly a point of view about fundamental human 
purposes airf j^lues, the central concern of irbst religions. It would 
violate religioias neutrality for gpverninerit to systCTiatieally 
inralcate this point of view (Principle 3b) . _ Siziply teaching and 
urging sta^ents to reason, however r serves, a l^itimatel educational 
pu^ose and does not vio]^te the First Anendmait^ eve^ if it involves 
inculcation of the idea that reasoning abcait prolDlCTis is a good way 
to solve them (Principle 3a). 

Enpirical co n side rations . Whether or not any given book or curriculum 
fosters secular hi^ienism the basis of detailed 

analysis of the content and how it is understood by children. 

ebhclusiohs. Mthough it is not feasible to do systeratic researcli oh 
c±il<teen^s interpretetions of ^a^ reactions to every book used, in any 
public school , it would nevertheless be helpful to have r*iore data oh 
wh^ ciiil^m of various ages^ c^^ from ^rAiat tti&/ read. G^uine 

sec^ar hurranists are rare; the absenpa of religion in nost public 
sclxjql tocts is due not^ t^^ an intent to inculcate secular huitanism 
but ratiier to die desire^ school administrators to 

avoid cpntrqversiai (including religious ) content. Although the 
ruling in S m i th v . Mcfcile (1987) was overly swe^ing^. systeanatic 
©elusion of religious oont^ frcxti text±obks .does__ raise 
constitutional problems that deserve to be seriously addressed 
(Principle 3b). 
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Evdlutibri/Greati bh 

Manage <>f issue , fi&riy fundan^ interpr^ the 

Bible literally, consider the evolutionary view that the earth is 
very old and that s^p&cies evblve tb contradict the Biblical view that 
the earth is relatively young aid that species are fix<^i ^ states 
forbid the teaching of evolution and/or r^juire tcacdiing of 
alternative ideas concerning the creation and history of the wcrld? 



Current status , Bie Suprene Court ruled in 1968 that ah ftrtt^nsas law 
forbidding the teaching of _ evolutibh religiously notivated in 
violation of the First fimaidsnait ( Efcperscah v, Arkansas , 1968) . More 
recently, creationists have _ atteipted to deveic^) a "scientific" 
crrationism that does riot ej?)licitly mention Sod or the Bible. 'Th^ 
argue ttet scientific creatioriism is at_ least as viable as evolution 
as a scientific Uieory, arid have tried to get states to pass laws 
requiring a "balanced treatitiait" of evolution and scientific 
creationism in all public schools. Siich laws have he^ passed in 

ftrfransas airi loirisiana and strudc _ down in both states as 

unconstitutional ^tablishm^ts of religion ( HcLeari_ v. Arkansas ^ 
1982) ; ftn^pra^of the vaas recently heard by the 

U.S. St^Qfne Gourt, v^ich is expected to issue a decision shortly. 

fc^al analysis . R^pect for children's iritellectual rights does not 
recgtiire titat v^ give equal weight to every point _bf view or that ws 
ignore legijitaate starriards of scientific adequacri^ in making 
curriculum d«is ions (Principle 3a). Tb the extent allowed by 
cSildrCT's cognitive ccnpe however (Principle 6)^ education in 

evolution shoi^d ^^^id^ ii^octrination by stressirig CTipirical evidence 
and sci^tific reasoning (I^inciple 3c), rather than r.alyirig on 
aEpeals to authority (Principle 3c) and censorship of creationist 
views (Principle ^) . it should be clear to stixlents that although 
they will be esq^ected to uiK t erstand the theory of evblutiorit they are 
hot reguired to believe it (Principle 2) . 

Empirical considerations . is substantial evidence that, with 

increasing age, cdiildr^ b«one irpreasingly capable of handling 
di\7erse pbints of view and evaluating justifications (e.g., Kitcherier 
& Kirig^ 1981). 

Cfcaiclusibn . Laws mandating ffie teachi^ of ^scientific creatioriism" 
are irxJeed mcbnstitutibhal, but even if courts strike them down this 
does not relieve tiie responsibility of^ science teachers, especially 
at seroraary and oolL^e levels, to present scientific ideal 
responsibly^ with due attention to the nature and limitatibris of 
scientific evidence (Wbshman, 1985). 
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Values and Morality in Eaucatlon 

Nature of issue. Underling most of the above issues is a general 
concern about whether and how public schools should address v^ues 
and morality. 

Current status, it is widely agreed that public schools cannot and 
should not be value-neutral (e.g., a teacher who discourages cheating 
on tests IS pronoting the yalu& of honesty; a School Board that 
respects s±udents' freedom of speech is prcmbting First Siiendment. 
values). It IS also clear, howsver, that Americans hold a diversity 



of views on moral issues. Mor«Jver, for many, values ard morality are 
intimately link^ with religious belief. It is thus far from clear 
what aj^jroaches to values and moral education are acceptable under 
the First ftmehdSteht. 

leqal_analysis^ Inculcation of ^ues is unavoi<?abie arid does not, in 
Itself, violate the First Amendmait, provided such inculcation has a 
equine educational purpose (Principle 3a) , does hot have the 
advancement or hirdrance of religion as its purpose or prittary effect 
(Principle 3b), arki avoids indoctarination presenting as much 
diversity arsa encouraging as much qu^tioning as is feasible, given 
otter curricular demands and the cognitive levels of the students 
(Principle 3c) . 

Brpirical considerations , ^ere is much evidence tiiat ypung children 
are highly impress ionable £_id that a cxansiderable degree of 
inculcation is unavoidable whenever they are around adults. Such 
inpressionabiii^ never disappears entirely but decreases with aqe 
(ffoia^OTan, m preparation) . 

Gonclusioh. pe power of gdverhmeht to inculcate each n®* generation 
via i±e public schools is a First flmeiam^t problem worthy of serious 
eonsicaration (ftrons, 1983). Purpbseful and systenatic inculcation of 
values aid morality by public schools, though not inherently 
unconstitutional, should be seriously scrutinized. Such scrutiny 
should consider First flirendment strictures, the nature and pirpose of 
public schools, and the psychology of children. 

Gonclusioh 

Public schools are complex aisa powerful institutions, caistituting 
govemnent's mt»t direct a^xi extended interface with chifdreh. It is 
si^rise tijat they are the subject of intense political 
controversy. The central thesis of this paper is that we can best 
resolve _a wide \^iety of public school issues vi^ sysi^onatic 
aK>licatibn of priDcipl^ derived from the First AnsKam^t and data 
generataa by developmental research. 
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